General Purchasing Terms and Conditions of TRE GmbH

V.

Documents and Information

(V 4.0 April 2016)

1.

We reserve title and copyright to all technical specifications, illustrations,
drawings, calculations, samples, and any other documents; these must
not be made available to third parties without our express consent in
writing. Such documents and information may be used solely for the
manufacture and delivery of goods as per our order. We reserve the right
to request the conclusion of a confidentiality agreement at any time. The
Supplier must return all documents after performance of the order, or at
the latest after acceptance (Abnahme).

2.

The documents produced by the Supplier as part of her/his performance
(drawings, plans, etc.) must be handed over to us as a complete and
orderly compilation of originals, copies or – if so requested by us –
electronic media or on suitable data carriers. The Supplier shall be
allowed to destroy the documents produced in connection with her/his
performance after the limitation period for claims of defects has expired.
However, before doing so the Supplier must offer to hand over such
documents and must inform us about the intended destruction. The
documents may only be destroyed if we are in default of accepting the
offered documents.

I.
1.

Applicability of Terms and Conditions
Subject to deviating agreements in individual cases the conclusion of
contracts with us is exclusively governed by the following Terms and
Conditions. Adverse or deviating terms or conditions of a Supplier will
only have binding effect on us if we have expressly confirmed them.
Our Terms and Conditions also apply when we accept deliveries in the
knowledge of a Supplier's adverse or deviating terms or conditions
without express reservation.
2. Our Terms and Conditions shall apply to all of our purchases of
services or goods. For entrepreneurs (Unternehmer) and legal entities
incorporated under public law our Terms and Conditions apply also to
all future business relations.
II. Conclusion and Implementation of the Contract
1. The Supplier is under the obligation of accepting our order within two
weeks. A contract shall only be deemed concluded with us when we
receive a written, unreserved confirmation.
2. The Supplier is obligated to transfer the title to the delivery items free of
any third party rights.
3. Each delivery must be accompanied by a bill of delivery specifying our
order data (number and date of the order, customer).
4. Amendments, collateral agreements and additional provisions shall
require an explicit agreement in order to become effective; such
agreement must be in writing to take effect.
III. Delivery of Dangerous Goods
1. If a delivery consists of dangerous goods or of goods containing
dangerous substances, the Supplier shall provide us with the according
safety data sheet in good time, but no later than three working days
before the agreed delivery date for the delivery concerned. The same
shall apply for the communication of appropriate safety information if
the Supplier is not required to provide a safety data sheet by applicable
law.
2. The respective information shall be communicated to us (a) at the
address TRE GmbH, Nachtweide 35, 67433 Neustadt, or (b) via e-mail
to info@tre-gmbh.com.
3. Should the Information specified in this Section not be provided or not
be provided on time, we have the right to refuse delivery of the goods.
IV. Purchase of Software
1. If the Supplier delivers standard software (also, if we download it), we
acquire a simple and assignable right of use, which shall not be
restricted regarding territory, duration or content and which we are
entitled to sub-license to other companies within the group (Section 15 of
the German Corporation Act [Aktiengesetz]).
2.

To all other software, including accessories, which is part of the
contractual performance (individual software, customized software,
documentation, concepts, etc.) we acquire an exclusive, assignable and
sub-licensable right of use which shall be unlimited regarding territory,
duration and content.

3.

The Supplier shall indemnify us from all claims of third parties which
derive from the infringement of industrial or intellectual property rights by
her/his software, irrespective of whether it is standard or individual
software.

4.

If not explicitly stipulated whether a multi-user license is a named user
license or a concurrent user license, the software shall be licensed for
concurrent users.

5.

The use of open source software as part of the contractual performance
shall only be allowed with our prior written consent.

6.

If the Supplier uses open source software without our prior written
consent, the Supplier must at our request take all reasonable measures
to replace the software with equivalent proprietary software.

7.

License audits (evaluation of compliance with the agreed terms of use
concerning software delivered to us by the Supplier) by the Supplier are
only allowed,
- if there is reasonable suspicion that we have exceeded our rights of
use,
- if the Supplier has stated such reasonable suspicion in writing at least
two months prior to the audit,
- to the extent that the audit must exclusively be performed by a third
party lawyer or tax auditor bound by law to maintain professional
confidentiality; such auditor shall be mandated by us and shall perform
the audit jointly with our staff without her/him having sole access to our
systems, and
- the date of the audit and the mode of performance are coordinated
with us in due time and at least two weeks in advance.
The Supplier shall not be allowed to copy data during the audit unless
we explicitly allow it in writing.

VI. Right of Retention
A right of retention of the Supplier for her/his performance or documents
produced by him which are necessary for her/his performance is
excluded. The Supplier is insofar obliged to prior performance until
completion.
VII. Industrial and Intellectual Property Rights and Know-how
1.

The Supplier grants to us, free of charge, the right to use within the
project such industrial and intellectual property rights and know-how as
the Supplier has used in performing the contract. All documents,
drawings, programmes and other work results prepared by the Supplier
for us shall pass into our sole ownership and possession without any
additional compensation being payable therefor. We shall be entitled to
produce or have third parties produce parts using the documentation
furnished by the Supplier, and shall be entitled to transfer and assign
this right to third parties.
2. The Supplier transfers to us the exclusive rights of use and exploitation
to all work results which are accomplished in connection with the
contractual performance and are capable of being protected by
industrial and intellectual property rights. The transfer of inventions,
rights of use and exploitation is compensated in full by the agreed
remuneration.
3. The Supplier hereby warrants that she/he is unaware of any facts or
circumstances, in particular of any industrial or intellectual property
rights of third parties, which would impede or prohibit the production of
the products and processes necessary to perform the contract and that
no claims have been made or may be made against her/him for
infringement of industrial or intellectual property.
4. The Supplier shall indemnify and hold us harmless against all claims of
third parties which are the consequence of infringements of industrial
and intellectual property rights resulting from the Supplier’s deliveries or
services.
5. The Supplier shall inform us without undue delay of any industrial and
intellectual property rights which might adversely affect the use of the
Supplier’s work products.
6. The Supplier shall further notify us of any inventions she/he and/or
her/his sub-contractors/sub-suppliers made in connection with the
performance of the contract, disclose to us all documents necessary in
order to exploit the inventions and provide us with any information we
request with respect to the inventions. The Supplier’s obligation to notify
also extends to any know-how she/he develops in connection with the
performance of the contract. The Supplier ensures that she/he claims
all inventors' rights from employees and independent contractors, and
shall transfer and assign the same to us. We may thereupon apply for
registration of industrial and intellectual property rights covering the
invention ourselves domestically and abroad, and shall bear the costs
associated therewith. Each Party shall itself bear the cost of paying its
employees such compensation for employee inventions as is required
by law. The Supplier shall in due time enter into agreements with all
employees, sub-contractors/sub-suppliers and other vicarious agents
(Erfüllungsgehilfen) she/he uses in the performance of the order, by
which the respective other party acknowledges to be bound by the
terms set forth above. Regarding any industrial or intellectual property
rights originating in her/his performance, the Supplier agrees not to
contest our application for registration either by nullity action or by filing
an opposition and not to support any third party in contesting such
industrial and intellectual property rights.
VIII. Prices and Payments
1. The prices quoted in the order are binding. The prices include free
delivery to the delivery address as well as any packaging materials
unless expressly agreed otherwise; such agreement must be in writing.
An obligation to return the packaging materials applies only when
specifically agreed upon. However, the Supplier will take back the
packaging materials at our request.
2. The prices quoted in the order include travelling expenses and other
incurred expenses unless otherwise agreed in writing. Should the
Supplier by specific agreement be entitled to invoice travel expenses,

- 2 such expenses may only be invoiced in accordance with our travel
expense guideline (Reisekostenrichtlinie). In such case, procuring our
travel expense guideline is the Supplier’s responsibility. Travelling
expenses and other incurred expenses may only be invoiced up to the
amount provided for by law.
3. We are entitled to the rights of offsetting claims or rights of retention to
the extent provided for by law.
4. Irrespective of the delivery address, all bills shall be addressed to our
central accounting department "Zentrales Rechnungswesen" in Berlin.
We will pay within 30 days upon receipt of a properly issued invoice.
Should we pay within 14 days upon receipt of a properly issued invoice,
we are entitled to deduct a discount of 3 % (Skonto).
IX. Time of Delivery
1. The time of delivery quoted in the order is binding. Should any
circumstances arise as a result of which the delivery time agreed upon
cannot be adhered to, the Supplier shall notify us immediately.
2. In case of a default in delivery, we are entitled to the claims provided for
under applicable law. We are specifically entitled to claim damages in
lieu of performance (Schadensersatz statt der Leistung) after a
reasonable additional period of time for the performance has passed
without result. Even if a contractual penalty applies, we are entitled to
instead demand full compensation for the damage provably caused by
default.
X. Claims for Defects (Mängelansprüche)
1. We are without any restrictions entitled to all claims for defects
(Mängelansprüche) provided for under applicable law. In any case, we
are entitled to demand cure (Nacherfüllung) by choosing between
remedying the defect or delivering new goods / rendering services free
of faults (substitute deliveries); the Supplier shall bear all necessary
costs for the remedy of the defect or the substitute delivery. We
specifically reserve the right to claim damages and in particular the right
to demand damages in lieu of the performance (Schadensersatz statt
der Leistung).
2. Should the law require us to give notice of defects (Rügepflicht), our
notice shall be deemed as made in due time if made within ten working
days.
3. Our claims against the Supplier, particularly our claims for defects
(Mängelansprüche), are subject to the statutory limitation periods.
Limitation is suspended if the relevant statutory requirements are
fulfilled. Additionally, limitation shall be suspended while the Supplier is
by mutual agreement reviewing the existence of a fault or the means of
remedying it, until the Supplier notifies us of the result of her/his
analysis, declares that the fault has been remedied, or refuses to
continue with the remedy of the fault. In case of a cure (Nacherfüllung)
or the exchange of a defective individual part by the Supplier, the period
of limitation for the parts affected hereby shall begin anew.
XI. Liability
1. The Supplier shall, to the extent provided for by law, be liable without
any restrictions. She/he shall especially be liable for the noninfringement of any national or foreign patents or any other industrial or
intellectual property rights by the purchase and use of the objects
offered and delivered by the Supplier. The Supplier shall ensure
adequate insurance coverage.
2. The Supplier shall indemnify and hold us harmless against all third party
claims upon our first request if and to the extent that she/he is liable to
us for the payment of damages.
XII. Right of Cancellation upon Loss of Customer Order
1.

If and to the extent that the Supplier’s deliveries or services are intended
for use within an order awarded to us by one of our customers („Customer
Order“) or are otherwise directly connected to a Customer Order, this shall
be noted in our order to the Supplier in a form permitted under the
confidentiality stipulations applicable to the Customer Order.

2.

Should we lose the Customer Order for reasons we are not responsible for,
we have the right to cancel the order by immediate written notice to the
Supplier with immediate effect for the future.

3.

Upon cancellation, the Supplier has the right to invoice all goods and/or
services which provably have already been delivered and/or performed by
the date of receipt of the cancellation notice. The Supplier shall not be
entitled to any further payment or compensation.

XIII. Customer Protection
1. Should the Supplier be deployed by us as a sub-contractor for one of
our clients, she/he shall
- not perform any business activities for this client which are connected
to the performance commissioned by us and thus could compete
against goods or services offered by ourselves or one of our affiliated
companies, for the duration of her/his commission as a sub-contractor
and during the immediately subsequent period of six months;
irrespective of whether this business activity is performed directly or
indirectly, and irrespective of whether it is performed as principal,
agent, member of a directing body, employee, employer, investor,
consultant, controlling shareholder, partner of a joint venture or in any
other function, be this in her/his own or in another‘s name;
- keep the client‘s identity confidential towards third parties and refrain
from directly or indirectly publishing or using any information which

she/he has received due to having been commissioned as subcontractor unless previously having obtained our consent in writing.
2. Should the Supplier breach the above obligations, she/he is – under
waiver of the plea of continuation of offence – obligated to pay a
contractual penalty which is immediately due for payment, in the
amount of EUR 30,000.00 for each case of infringement. This shall not
preclude any claim by ourselves for higher damages.
3. Should we present any concrete indication for an infringement of the
above obligations, the Supplier shall be under the obligation to fully
disclose all relevant facts within two weeks, stating whether and to what
extent she/he has developed such business activities as described in
the first indent of Section XII.1, or made public or used such information
as described in the second indent of Section XII.1.
XIV. Place of Performance, Passing of Risk, Title, Prohibition of
Assignment and Advertisement
1. Place of performance (Erfüllungsort) for all deliveries / services
rendered shall be Berlin unless otherwise agreed upon.
2. The risk of accidental loss or accidental deterioration of the delivery or
service item shall not pass to us until possession of the delivered item
has been transferred (Übergabe) or the respective service has been
accepted (Abnahme) at the respective destination; in case of partial
deliveries or services rendered in part, said risk shall not pass to us until
all of the goods have been delivered or the service has been rendered
in full.
3. Title to the goods delivered or services rendered shall pass to us
without any limitations and encumbrances once the delivery or service
item is transferred (Übergabe) or accepted (Abnahme) respectively.
However, a simple retention of title (einfacher Eigentumsvorbehalt) set
forth in Supplier‘s terms and conditions shall be accepted.
4. The assignment of a Supplier's claims which arise from the business
relationship with us is excluded.
5. Without our express consent in writing to such action, the Supplier shall
not be entitled to advertise her/his business relationship with us.
XV. Place of Jurisdiction and Applicable Law
1. The exclusive legal venue for all claims against entrepreneurs
(Unternehmer) and legal entities incorporated under public law which
result from this business relationship shall be Berlin, Germany. We
reserve the right to also sue Suppliers at their place of general
jurisdiction.
2. In case of cross-border deliveries, Berlin, Germany shall be the
exclusive legal venue for disputes arising out of the contractual
relationship (Article 23 of the European Council Directive on Jurisdiction
and the Recognition and Enforcement of Judgments in Civil and
Commercial Matters [EuGVVO] or Article 17 of the European Civil
Jurisdiction Convention [EuGVÜ]). We reserve the right to also sue the
Supplier at her/his place of general jurisdiction or call upon any court
which has jurisdiction according to said European Council Directive or
the European Civil Jurisdiction Convention.
3. All business relationships and all legal relations between the Supplier
and us are subject to the substantive law of the Federal Republic of
Germany; the application of the United Nations Convention on
Contracts for the International Sale of Goods (CISG) shall be excluded.
XVI. Final Provisions
1. If any provision of these Terms and Conditions is or will be invalid, it will
not affect the validity of the other provisions hereof. In place of the
invalid provisions new provisions shall be inserted which will in meaning
get closest to the economic goals of the contract with due observance
of the parties’ interests.
2. All previous versions of our General Purchasing Terms and Conditions
are substituted by these provisions.
3. In case of inconsistencies between the German and English version of
these Terms and Conditions only the German version shall apply and
be legally binding.
Note pursuant to section 33 of the Bundesdatenschutzgesetz
(Federal Data Protection Act): the Supplier‘s data will be
processed electronically.

